
Page 1 of 5 

 

 0IN THE COURT OF MUNSIFF CUM JUDICIAL MAGISTRATE AT TIHU 

DISTRICT: NALBARI 

 

M.S. CASE NO. 01/16  

 

  Sri Nagen Pathak         ….Plaintiff 

-Vs- 

 Sri Naba Kr. Das     ….Defendant. 

 

Present: Anurup Bordoloi, A.J.S,  

      Munsiff cum JMFC, Tihu 

 

Advocates for the Plaintiff     :  Mr. P. Sarma 

       Mr. D. Saloi 

       Mr. A. Talukdar. 
                   

Advocates for the Defendant :  Mr. S.K. Talukdar 

           Mrs. P. Haloi 

 

Dates of Evidence :  07.4.17, 02.06.17, 16.06.17, 04.08.17, 27.10.17  

Dates of Argument :  25.01.18, 23.02.18, 12.03.18, 31.03.18, 21.04.18 

Date of Judgment :  11.05.18 

 

 

J U D G M E N T 

 

This is the suit for realization of loan amount of Rs. 1,74,000 filed by Sri Nagen Pathak 

against the defendant Sri Naba Kr. Das. 

The brief facts of the plaintiff’s suit is that the plaintiff and the defendant are 

businessman. In the pretext of friendship the defendant in order to meet his business 

needs, borrowed a sum of Rs. 1,20,000/- (rupees one lakh twenty thousand) on 15.09.13 

from the plaintiff by executing a hand note and agreed to pay back on demand the 

principal amount together with interest @ 15% per annum.  The defendant did not pay 

any money to the plaintiff in spite of repeated demands made by the plaintiff for recovery 

of the debt. Every time the defendant sought time to pay his debt to the plaintiff with 

interest.  The plaintiff made several oral demands but it fell on deaf ears. Finding no 

other option the plaintiff sent a pleader’s notice on 21.07.14 through his engaged lawyer 
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via registered post with A/D card asking the defendant to pay the debt with interest as 

per their agreed interest.  The defendant received the pleader’s notice on 25.07.14 as per 

Ext-4. After receipt of the pleader’s notice the defendant personally met the plaintiff and 

requested to wait for a few months to clear the debt.  The defendant did not pay a single 

penny to the plaintiff despite several months elapsed from such requests.  However, the 

defendant never denied to repay his loan to the plaintiff whenever he was contacted for 

that purpose.  However, on the edge of the prescribed limitation for realization of money 

advance on hand-note the plaintiff has got no option but to initiate this suit before the 

Court of Law.  As per the terms and condition of the hand note agreed between the 

parties, the plaintiff was entitled to receive interest @ 15% per annum upon the principal 

amount till realization of the debt.  Hence, the simple interest upon the principal amount 

of Rs. 1,20,000/- (rupees one lakh twenty thousand) till date was Rs. 54,000/- (rupees 

fifty four thousand).  Thus, the plaintiff was entitled to realize Rs. 1,74,000/- (rupees one 

lakh seventy four thousand) from the defendant at the time of filing of the suit. As such 

the plaintiff prayed for realization of the said amount along with other reliefs which is 

entitled by the plaintiff as per law. Hence the case. 

The defendant contested the suit by filing written statement on 07-01-17 wherein the 

answering defendant denied all the allegations made against him by the plaintiff in the 

plaint. However the defendant admitted that he received the pleaders notice, but ignored 

the notice as he has not taken the money. The answering defendant has stated that the 

suit is not maintainable in its present form and there is no cause of action for filing this 

suit by the plaintiff. The defendant has also stated in his written statement that the suit is 

barred by limitation and hence the suit is liable to be dismissed. 

On the pleadings of the parties my predecessor in office framed the following issues : 

 

1. Whether there is cause of action for filing this suit? 

2. Whether the suit is maintainable in law? 

3. Whether the suit is barred by law of limitation? 

4. Whether the defendant obtained a loan of Rs. 1,20,000/- on 15.09.13 by executing a 

hand note? 

5. Whether the signature of the defendant was obtained fraudulently by the plaintiff 

over the blank paper/hand note? 

6. Whether the plaintiff is entitled to a decree for realization of the money from the 

defendant as claimed? 
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7. To what other relief/relieves, the parties are entitled? 

The plaintiff side have adduced 3 (three) number of witnesses and exhibited the 

following documents : 

Ext-1 : Handnote 

Ext-2 : Pleaders Notice 

Ext-3 : Postal Receipt 

Ext-4 : Postal AD card. 

 

The defendant side adduced 1 (one) witness and no document was exhibited. 

 

DISCUSSIONS, DECISION AND REASONS THEREOF: 

ISSUE NO.1 :  

The plaintiff has stated that on 15-9-13 he gave a sum of Rs. 1,20,000 @ 15% p.a. to 

the defendant by executing a hand-note in which the defendant agreed to pay the loan 

on demand. Even after several requests the defendant did not return the amount. The 

plaintiff even send pleaders notice to the defendant to pay such amount within 15 days 

from the date of receipt of such notice. The AD card marked as Ext-4 shows that the 

notice was duly served upon the defendant on 21-7-14 but the defendant did not pay any 

heed in paying the said amount to the plaintiff. 

In view of the above discussion I have found sufficient cause of action in the present suit.  

Hence this issue is decided in the affirmative and in favour of the plaintiff. 
 

 

ISSUE NO. 2 :  

The answering defendant has merely stated in the written statement that the plaintiff suit 

is not maintainable but it has not specifically pleaded as to how and in what manner the 

suit is not maintainable either in law or on facts. 

 

I have carefully gone through the pleadings and the documents exhibited. The strife 

between the parties in brief is that the defendant by executing a hand-note took a sum of 

Rs. 1,20,000/- (one lakh twenty thousand only) from the plaintiff with a promise to pay 

the said sum on demand with interest of 15% p.a. i.e. interest of Rs. 54,000/- till filing of 

the case. I have perused the said hand-note marked as Ext-1. On perusal it is seen that 

the defendant promised to pay the principal amount on demand and the said hand-note 
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have been signed by two witnesses namely Baloram Kalita/PW 2 and Ajit Mazumdar/PW 

3. 

Now the question arises whether the document marked as Ext-1 is a hand-note or a bond 

and whether the said document is admissible in evidence? 

 

It is pertinent to mention herein that Section 2(5)(b) Indian Stamp Act (hereinafter to be 

referred as the Act) defines “Bond” as any instrument attested by a witness and not 

payable to order or bearer, whereby a person obliges himself to pay money to another. 

Again Section 2(22) of the Act defines ‘promissory note’ to mean a promissory note as 

defined by the Negotiable Instruments Act, 1881, and it also includes a note promising 

the payment of any sum of money out of any particular fund which may or may not be 

available, or upon any condition or contingency which may or may not be performed or 

happen. Similar question was also raised in the case of Ram Narayan Bharat And Anr. 

Vs Ram Chandra Singh And Ors., AIR 1962 Pat 325, wherein the Hon’ble PATNA 

HIGH COURT, held that since the document has been signed by witnesses it is a bond 

and not a hand-note.  

 

In the backdrop of the above discussion, I am of the view that the said document marked 

as Ext-1 is a bond under section 2(5)(b) of the Act and not a hand-note. A bond to be 

admissible in evidence has to be impounded and the deficit stamp duty and penalty has 

to be paid as prescribed under the Act. Hence, Ext-1 is not admissible in law. 

 

The issue is answered in negative and against the plaintiff. 

 

Accordingly, the suit is liable to be dismissed.  

 

O R D E R 

The plaintiff's suit is dismissed on contest without cost. 

PREPARE a decree accordingly. 

GIVEN under my hand and seal of this Court on this 11th day of May, 2018 at Tihu, 

Nalbari. 

 

 

 

       Anurup Bordoloi 
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Munsiff cum JMFC, Tihu 

 

 

A P P E N D I X 

 

1. Prosecution witnesses: 

P.W.1- Sri Nagen Pathak 

P.W.2- Sri Boloram Kalita 

P.W.3- Sri Ajit Mazumdar 

 

1. Prosecution witnesses: 

 D.W.1- Sri Naba Kr. Das 

 

2. Prosecution exhibits:  

Ext.1- Hand note 

Ext.2- Pleader’s notice 

Ext.3- Postal receipt 

Ext.4- Postal A/D Card 

 

3. Defence witness: Nil 

 

4. Defence Exhibits: Nil 

 

5. Court Witness: Nil 

 

 

                   Anurup Bordoloi 

 

  Munsiff cum JMFC, Tihu 

 

 

 

 

 

 

 

 


